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United States v. Terrell 
474 F 2d 872 


United States v. Euphemia 
261 F 2d 411 


is an appeal from a judgmer { conviction 
the defendant, HECTOR CHRISTIAN, 
tates District Court ic 
Wistrict oi New York. (Mishler, C.J.) 

The Indictment, 75 C 3 tiled oa October 

21, 1975, and charged appellant, HECTOR CiiRISTIAN 
other defendants, ARMANDO ESPARZA and DELPHIN LA LEL.. 
a/k/a "LEO GONZALEZ", with ane count of conspiracy cojmuence- 
ing on or about May 16, 1975, and ending on or about May 


1975, to violate Section 841 (a) 42) OF Titties 22. Uissc. 


Appellant was, on May 7, 1976, sentenced to sexve 


two (2) years in the Federal Penitentary and, additionally 


»’ 
was sentenced to a speci role term of three (3) years. 
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Appellant filed his notice of appeal on the day 


of sentence. 


The case against the appellant rests alinost totally 
on the testimony of Louis Rodriguez, an adaittea co-cons| 
tor who, after being arrested, becaue a governuaent witne: 


upon the testimony of Nicholas Alleva, A special Agen 

the United States Department of Justice Drug Enforce 
Administration. The testimony given by Rodriguez was foi 
the most part corroborated by that of Alleva. 

Rodriguez testified that prior to the sale of 
cocaine, which was consuamated on May 2° 197 and wuich vee 
came the basis of this indictment, he had arranged two prior 
sales of cocaine to Agent Alleva; the first sale took 
on March 24, 1975, for one-eaghth of a kilo and the second 
sale took place on April 1, 1975, for a pound, and in which 
sales none of the defendants named in this present indictm 


had any part. 


Agent Alleva arrested Rodriguez on May 22, 1975 


his participation in the prior saies of cocaine which took 


piace on March 24, 1975, and Apri’ eee yb 
Subsequently, in an effo.. o extricate hiaself, 
Rodriguez offered to be a government witness and to cooperate 


in the arrest and trial of the appellant and his co-defendants. 


As a reward for his services, Rodriguez was allowed to plead 
guilty to a violation of Section 843, 
Abuse and Control Act and his sentence was deferred until 
of the appellant herein. 

the trial of the appellant, Rodriguez testi‘cied 
that he met Christian for the first time in 
46th Street and 5th Avenue in Brooklyn, New Yor«, durin 
niddie of March, ] At th ime that he met Chris 


Rodriguez testified that he already was acquainted with Agent 


Alleva and was under the impression that Alleva was a big- 


time dealer in drugs. 

Rodriguez introduced Christian to Alleva on 
21, 1975, at the Roaring 32d Street and 4th Avenue, 
Brooklyn, New York, at which time a conversation ensuec be- 
tween Christian and Alleva and in the presence of Rodriguez. 
The conversation was a discussion concerning the sale and 
purchase of a quantity of cocaine. 

Between April 21, 1975, and May 15, 1975, there was 
no contact between Rodriguez and Christian. Rodriguez testi- 
fied that Christian called him at his place of business on 
May 15, 1975, to offer some good merchandise which was avail- 


able immediately. (Page 39, Lines 3-8) It was arranged that 


Christian would meet Rodriguez at Tinita's Bar 

A meeting was had at Tinita's Bar between Christian and Rod- 

riguez at approximately 9:30 P.M. and Christian Stated, ‘Shue 

stuff is available for tomorrow if they want it (Page 39, 
ines 24-25) 

On May 16, 1975, Rodriguez testified that he had a 
conversation with Alleva and was instructed by Alleva to tiake 
the arrangements for the purchase which was to take place at 
the Toll Gate bar between 8:30 and 9 o'clock that evenin 


6° 


Rodriguez further testified that on the evening of 


é 


os ' 


1975, he left his job and went to Tinita's Bar wuere 


he met Christian who assured him that everything was all right 
J & 6 


and that they would meet at the Toll Gate Bar that night. 


Rodriguez then went to the Toll Gate Bar at 8th Avenue and 
39th Street in Brooklyn, New York, where he met with Alleva 
and Agent Cavuto who was masquerading as Alleva's nephew and 
helper in the drug business. Christian never appeared at the 
Toll Gate Bar and after sone conversati-n between Alleva and 
Rodriguez, Rodriguez telephoned Christian as Tinita's oar. 
Subsequently, Rodrigues, Alleva and Cavuto left the Toll Gate 
Bar and went to Tinita's Bar where they met Christian. There 


waS a conversation and Christian assured them that the stuiri 
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(Page 44) Gonzalez then came to the 
by Ci. istian to Rodriguez and Alleva as being one 
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Gonzalez explained tie delay in delivery 
other fellow shoulu be right behind. 
ing a lit fast and the other iellow behind me got 
merchandise, so he should be here any minute." (Page 
Lines 4-8) 
Rodriguez testified that after this conversation, 


Wy sate tb . — 
‘ nait nour SO ana 


We just stood there and waited another 


nothing happened. Then I decided to call the whole thing oc 


£ lal 


and so the agent and Mr. Christian got mad and stepped away 
from the bunch and all of a sudden we found ourselves outside 
on the sidewalk, the agents, myself and Leo talking and th 
is when Leo did mos. of the talking with the agent. 


rlish and 


av 


could deal with him instead of Christian, leave him 


(Page 45, Lines 
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On his direct testimony concerning the adove-men- 
tioned meeting, Agent Alleva testiiied: 

"Gonzalez and 1 walked across. le made a phone 
call, hung up and said that 
with his man, came back and I told him if he wanted to do 
business, I would give him one more chance, but that I would 

a4 phone number where I could reach him and he told ie 
that he would give me a phone number, and at the time I did- 
n't have a pen and paper, and Rodriguez gave me a pencil and 
paper. 

"I wrote down the phone rumber that Gonzalez had 
given me and he told me to call him at 7:00 o'clock the fol- 
lowing day, which would be Saturday, the 1/th, 7:00 P.M. 

"At the same time, Rodriguez handed one of his 
cards to Gonzalez. I told Gonzalez that I would call him the 
following day and I said to him, ‘How did you get here without 
your man? » @ car.’ 

"And he pointed out a red Pontiac which was par. 
right on the same corner but the adjacent street. He pointea 


out a red 1968 Pontiac, I believe the plate is 908YNW, and he 


said that was his car." (Page 222, Lines 4-23) 


"and at this point Christian had walked away just 
prior to this conversation and at this point we just said, 
‘Okay, we'li leave it for tomo } and Special Agent 


Cavuto, Gonzalez, Rodrigues and I went across the street and 


had something to eat." (Pag 2, Line 24 to Page 223, Line 4) 


Agent Cavuto's direct testimony concerning the 
meeting was: 


"we waited. We were waiting at the Bar and about 


Yes. 
Do you recall how much later this was‘ 


I would say it was about 20, 25 minutes after 


Will you tell the jury what occurred when they 


"A, They came in together and they approached 
where Agent Alleva and Rodriguez and myself were standing. 


And there came a time when Agent Alleva approached them and 


asked what happened And Gonzalez answered, and sai 
didn't know what happened, that they had lett Mannattan to- 
gether. (Page 379, Line 18) 

What occurred after this: 

ll waited. We were waiting at tue 
And we waited about anocher 10, 15 minutes and then we all 
went outside. 
did you do? When 

are you referring to? 

Myseli, Agent Alleva, Rodriguez, Gonzal 
Christian. 


"Q, What occurred when you -- when you 


bar? Tell us the circumstances, who was standing 


who was doing wat, as you recall? 

After we got out, Christian left. And 
standing off to the side with Rodriguez and Agent Alleva was 
conversing with Gonzalez. (Page 379, Line 2 to Page 3 

On May 17, 1975, Gonzalez contacted Rodriguez di- 
rectly by telephone and arranged to meet Rodriguez at his 
place of business, Nemet Ford, at 153rd Street and Hillside 


Avenue, Jamaica, New York, at which time Gonzalez introduced 


Esparza to Rodriguez. 
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t evening, Rodriguez stopped by Tinit 
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Subsequent to this meeting between Chri; 
; ‘ or 2 “ee ’ , re a, -: * “4 aye . as . 
Rodriguez at Tinita’s bar on May 1975, which Rodrigue: 


initiated, Christian disappears from the scene and there 


LS 


no testimony of any witness connecting Christian with any oi 


the subsequent events or with the eventual sale of cocaine 


which took place on May 29, 1975, at the Toll Gate Bar. 
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TRIAL ACTUALLY SHOWED TWO INDEPENDENT 
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The governaent's proof 
testimony of Rodriguez buttressed 
Rodriguez's testimony 
actions. The evidence did show two conspiracies engaged in 
by two separate groups. both conspiracies bepan on separate 
dates and both conspiracies involved a different group of de- 
fendants. The first conspiracy terminated before the second 
conspiracy began. 

The first conspiracy involved Rodriguez, Gonzalez 
and Christian and had its origin in late April, was finalized 
on May 15, 1975, by Rodriguez and Christian, and aborted on 
May 16, 1975, with neither a delivery or sale of cocaine. ie- 


cause the cocaine was not delivered as planned, "he (Gonzalez) 


gave the agent a“telephone number and I gave Leo my business 


card from the place I was working because we wanted to see ii 


we could deal with him instead of Christian, leave him out 0! 
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+ . ' 2 
the picture." (Supra Page 
Christian also understood that he was no longer 
of the group and that 


Va 


considered by the others as part 


in the future dealings of the group. 


Or part 


no share 
(Christian) know you are going t y with ti 
source and I feel that I have been left (Page 49, Lines 


11-13) 
Gonzalez and Esparza accepted the decision made by 
Rodriguez to ease Christian out of the conspiracy and the 
6 t 


aid by Gonzalez and Esparza to Rodriguez at Nemet Ford 
6 


visit 


Signified their assent. 
Henceforth, the conspiracy was to involve Rodriguez, 


Gonzalez and Esparza who would in turn deal, without the 


knowledge or assistance or assent or involvement of Christian, 


directly with Alleva. 
The critical inquiry in any conspiracy case in- 
volves a determination of the kind of agreement or nder- 


Standing that existed as to each defendant as he understood 
(United States v. Cirillo, 468 F.2d 1233 (2 Cir.)) 


it. 
The government failed to show that the two separate 


transaction~ - the two separate spheres of operations - in 


marcotics conspiracy nad tuat 


assistance to wa 
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be shown solely by his own acts and deeds and those acts and 


uecu must show a connection to Lic conspj racy \ 


is charged. There is no evidence of any activity or partici- 


pation on the part of Christian, either solely or in concert 


with any of the co-conspirators, ac I d sale scued- 


uled for May 16, 1975. 
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ne communicated t ) final encoun 
Christian was out la 1ew i he said to Rodri; 
McGuire 249 F Sup. 43, 
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of conviction should be 
the indictment dismissed, o i alternative, 


trial should be grantea 
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